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Memorandum

To: Representative Al Ott, Chair
Members of the Assembly Rural Economic Development
and Rural Affairs Committee

From: . Forbes McIntosh

Date: Wednesday, August 10, 2011

Re: Opposition to AB-181

Dear Chairman Ott & Members of the Committee,

On behalf of the Dane County Cities and Villages Association (DCCVA) we
are testifying today to express our concerns with and opposition to
Assembly Bill 181; a bill authorizing towns to file lawsuits against
unanimously approved direct annexations.

Under current law, town territory that is contiguous to any city or village
may be annexed to that city or village under several methods, including
direct annexation by unanimous approval. In this process, all of the
residents and property owners in the potentially annexed area must sign a
petition of support, the city or village must approve the annexation by a
supermajority, and the final agreement must be reviewed by the
Department of Administration.

A further stipulation of this process, however, is that a town may not
challenge in court, on any grounds, any unanimous approval annexation.
This language was inserted into annexation law by 2003 Wisconsin Act 317,
which was compromise legislation negotiated between the Towns
Association, Builders Association, Realtors Association and other local
government and development groups. There is no need for this frivolous
litigation, since there are many safeguards and checks-and-balances already
built into the process to protect all the parties involved. '

This legislation seeks to renege on the nearly decade-old agreement, as AB-
181 would restore their ability to use taxpayer dollars to sue neighboring
cities and villages over the validity of unanimous approval annexations.
Further the bill seeks to not only to change state law to allow townships to
sue, but legislation would also maintain the concessions given in the 2003
agreement to remain intact: namely the prohibition against annexing across
county lines (unless approved by both county and town boards) as well as
payments made by cities and villages to towns to help offset the decrease in
property tax payments.
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The concessions provided by all stakeholders involved in 2003 represents a good faith effort to obtain a
“compromise” solution. To seek to modify only one portion of that compromise agreement to the
detriment of cities and villages is inappropriate. If the Legislature wished to modify this part of state
law, then the entire compromise agreement should be rescinded.

As members of the Assembly Committee on Rural Economic Development, we ask that you please not
support this bill. This legislation will hamper economic development in Wisconsin, as studies have
proven that annexation by a city or village spurs between 9-11 long-term jobs per acre.

We oppose making this detrimental change to the annexation law. Economic growth and development
pressure are what drive responsible and planned annexation. Current law works and ensures local
support and sustainable growth, while helping to foster much-needed economic development and job
creation.

We thank the committee for your time and attention to this very important issue of local control.
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122 W. Washington Avenue

Suite 300

Madison, Wisconsin 53703-2715
-

608/267-2380

800/991-5502
Fax: 608/267-0645

WISCONSIN MUNICIPALITIES E-mail Iea_gue @lwm-info.org

P \\W.Iwm-info.org

To:  Assembly Committee on Rural Economic Development and Rural Affairs
From: Curt Witynski, Assistant Director, League of Wisconsin Municipalities
Date: August 10, 2011

Re:  Opposition to AB 181

The League of Wisconsin Municipalities opposes AB 181, restoring to towns the ability to
challenge in court unanimous approval annexations.

Since 2004 towns have been prohibited from challenging in court, on any grounds, any
annexation by unanimous approval. A unanimous approval annexation is one in which all the
electors and all of the land owners in the territory proposed for annexation have signed the
petition seeking annexation. Towns retain the ability to challenge non-unanimous approval
annexations.

The prohibition on challenging unanimous approval annexations was inserted into state law by
2003 Wisconsin Act 317, which was compromise legislation that the Towns Association
negotiated with the Builders Association and the Realtors Association. That legislation also for
the first time prohibited municipalities from annexing across county lines without obtaining town
and county board approval. It also required municipalities to make annual property tax setoff
payments to towns for 5 years following an annexation. The Towns Association obtained both
of these changes in state law in exchange for losing the ability to challenge the legality of
unanimous approval annexations. Towns are now seeking to restore their ability to use taxpayer
dollars to sue neighboring cities and villages over the validity of unanimous approval
annexations without offering municipalities relief from any of the limitations on annexation that
were part of the original deal.

Prior to the change in 2004, towns would sometimes file lawsuits challenging annexations even
if no sound legal basis for the challenge existed merely to prevent or delay a property owner
from annexing his or her territory into the adjacent municipality. Towns should not be able to
use taxpayers’ dollars to thwart or stall the efforts of landowners to annex and develop their
property within a contiguous city or village.

While the League strongly opposes AB 181 as currently drafted, we are willing to support a bill
that more broadly addresses annexation issues. We would support AB 181 if it were amended as
follows: '

1. Condition the ability of a town to file a law suit challenging the legality of a unanimous
approval annexation on a DOA determination that the annexation goes against the public
interest.

STRONG COMMUNITIES MAKE WISCONSIN WORK



2. Require towns to reimburse municipal legal fees if a challenged annexation is upheld.
Repeal requirement that town and county boards approve any annexations across county
lines.

4. Authorize municipalities to unilaterally annex town islands and town peninsulas.
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Unless the above changes are made to the bill, we urge you to vote against recommending
passage of AB 181. Thanks for considering our comments.
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August 8, 2011

Representative Paul Farrow
Via e-mail
Rep.Farrow@legis.wi.gov

SUBJECT: AB 181 Restoring the Right of Towns to Challenge Certain Annexations
Dear Representative Farrow:

As I presented to you or your staff recently as part of Brookfield’s legislative briefing, the City
of Brookfield opposes AB 181 that would restore rights to towns the ability to challenge or
oppose unanimous consent annexations. Challenges could be in the form of litigation adding
layers of court proceedings to an already layered process for a property owner who simply
wishes to unanimously join a city or village.

Under current law, a town may not challenge in court, on any grounds, any annexation filed by
unanimous approval of all property owners and electors residing within an area to be annexed.
This language was inserted into annexation law by 2003 Wisconsin Act 317, which was a result
of compromise legislation that the Towns Association negotiated with the Builders Association
and the Realtors Association. For the benefit of towns, the 2003 Act prohibited municipalities
from annexing across county lines without obtaining town and county board approval. It also
required municipalities to make annual property tax offset payments to towns for 5 years
following an annexation. The Towns Association obtained both of these changes in state law in
exchange for losing the ability to challenge the legality of unanimous approval annexations.

Brookfield would oppose any legislation that curtails individuals’ rights to choose their desired
jurisdiction. At the core of the issue, a unanimous consent petition to annex lands to a city or
village, by definition, represents an individual decision by a landowner or a resident, in the case
of electors, to join a city or village. These petitions unequivocally represent freedom of choice.
A unanimous consent petition is not a disenfranchisement nor is it a forced action by a majority
against the wishes of a minority group. Either the petition is signed by all or it is not considered
unanimous.

In some cases, economic development is stifled when property owners perceive they will become
embroiled in a battle between a city and town, when the owner perceives that the town could
block an annexation. Sometimes it is just the perception of threats by a town that may stall or kill
the economic development opportunity.
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In addition, the Town of Brookfield Sanitary District filed a challenge about three years agotoa
* unanimous consent petition of lands and electors to the City of Brookfield, while the 2003 Act
would have prevented the Town of Brookfield to file a challenge. We view this action as
contrary to the intent of the 2003 Act as a town, a town sanitary district or town water utility
should be equally prohibited from challenging a unanimous consent petition to annex. This may
have been an oversight in the drafting of the 2003 Act.

Brookfield would strongly urge our legislative delegation to oppose any attempts to empower a
town, town sanitary district or town water utility to challenge a unanimous consent petition to

- annex lands to a city or village.

Please contact my office if you need any further information.

Daniel F. Ertl, ALC.P.

Director of Community Development

City of Brookfield-

C: League of Municipalities, Mayor Ponto, Robert Scott, Director of Finance
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Wisconsin Towns Association

Richard J. Stadelman, Exec. Director
W7686 County Road MMM
Shawano, Wis. 54166

Tel. (715) 526-3157
Fax. (715) 524-3917
Email: wtowns @frontiernet.net

To: Assembly Rural Economic Development & Rural Affairs Committee
From: Richard J. Stadelman, Executive Director
Re: AB 181 relating to legal standing for towns to challenge direct unanimous annexations

Date: August 10, 2011

Wisconsin Towns Association supports the passage of AB 181 relating to authorizing towns
legal standing to challenge direct unanimous annexations.

Background: Prior to 2003 Wis. Act 317 (which became effective May 6, 2004) towns had legal
standing to challenge direct unanimous annexations. This bill had been an agreement supported by
our Association with Wisconsin Realtors and Wisconsin Builders Association because this bill
provided cities and villages would be required to pay the lost property taxes to the town from which
land was annexed for five years and prohibited annexations into a county that a city or village was
not already located in, in exchange for legal standing being taken from the towns to challenge direct
unanimous annexations. The League of Wisconsin Municipalities and Wisconsin Alliance of Cities
were not supportive of the bill and were not a party to the agreement between the Wisconsin Towns
Association and the Wisconsin Realtors and Wisconsin Builders Association.

The re-codification of Chapter 66 of Wis. Statutes also at about the same time changed
language in the direct unanimous annexation law to drop the word “contiguous.” In years between
2004 and 2010 several villages and cities annexed land that was not “contiguous” to the village or
city.

In the last legislative session SB 172 (AB 239 Assembly companion bill) was passed and
became 2009 Wis. Act 366 (effective June 1, 2010) which required unanimous direct annexations to
be “contiguous” to the village or city. Both of these bills contained the same language as this bill
(2011 AB 181) but was dropped by agreement with the League of Wisconsin Municipalities and the
Wisconsin Towns Association.

Current situation: Wisconsin Towns Association agreed to dropping the legal standing for towns to
challenge direct unanimous annexations in SB 172 (AB 239 the Assembly companion bill) with the
understanding if there were continued abuses of the direct unanimous annexation law by cities and
villages. In the last year there have been additional direct unanimous annexations that appear to
violate the annexation law both as to contiguity and by annexing into a county the city or village
were not currently located in.

Reasons for adoption of AB 181: Without passage of AB 181 there is no legal standing for any
party (neither the town from which land is located prior to annexation or property owners in the
town or county) to challenge direct unanimous annexations.

Wisconsin Towns Association respectfully asks your support for passage of AB 181.
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Kenosha County
16607 Burlington Rd. Union Grove, WI 53182, Phone: (262) 859-3006, Fax: (262) 859-3008

Office Hours: Monday & Wednesday 9:00 a.m. - 5:00 p.m. « Friday 9:00 a.m. - Noon
First Saturday of the Month: 9:00 a.m. - Noon

Rep. Alvin Ott

Chair, Assembly Committee on Rural Economic Development and Rural Affairs
Room 323 North

State Capitol

PO Box 8953

Madison, W1 53708

RE: AB 181
Dear Representative Ott,

| arn the Chairman of the Town Board for the Town of Paris, in Kenosha County. Although | am unable to
aftér’id the Wednesday, August 10, 2011 public hearing, I am writing to express my strongest support for
Assembly Bill 181, which would restore to towns the legal authority to challenge improper, and in some
cases even |Ilega| annexations. Asyou are aware, current law severely curtails towns’ standing to
challenge certain annexations, including absolutely barring towns from being able to challenge the
Iegélity of direct annexations by unanimous approval. Cities and villages have used and abused towns’
lack of standing to facilitate improper annexations, such as annexations of property not contiguous to -
the municipality or in a different county, knowing that the harmed towns were powerless to object.

AB 181 would restore towns’ standing to challenge annexations'by unanimous approval, thereby forcing
cities and villages to-abide by the state’s annexation laws and ensurlng that,.going forward, only legal
annexatluns OCCur- ,«B 181 ﬁet cn!, prot ccts the “sv*ents oF Wzscenmn 1,257 towns, it also unholds
the rule of law by ensuring that |Ilegal annexatlons are able to be challenged

Thank you for your attention and, again, | would s_trongly encourage the Committee to support AB 181.

Sincerely,

Vlrgll Gentz™
Town Chairman .
Town of Paris, Kenosha County, Wisconsin




Al Ott

State Representative ¢ 3rd Assembly District

Assembly Bill 181

Legal Standing for Towns in Certain Annexations

Assembly Committee on Rural Economic Development & Rural Affairs
August 10, 2011

AB 181 restores the right of towns to legally challenge annexations by cities or villages under direct annexation
by unanimous approval. :

Current law specifically prohibits towns from taking legal action to contest the validity of annexations under the
direct annexation by unanimous approval statute. This prohibition was adopted as part of 2003 Wisconsin Act
317.

Since the adoption of this prohibition, several cities and villages have enacted unanimous annexations that
violate the state’s annexation law by either annexing non-contiguous parcels, or annexing across county lines
without the city or village already being located in the county.

This issue was brought to my attention when the City of Kaukauna, which is located entirely in Outagamie
County, blatantly violated state law by annexing a parcel in the Calumet County Town of Harrison without the
approval of the Town or the County, as required by statute. The Town of Harrison, however, has no legal
recourse against this illegal annexation as the town is statutorily prohibited from bringing legal action against
the City of Kaukauna.

Given the inability of towns to challenge these actions in court, there are virtually no means by which to enforce
the current law prohibitions relative to annexations. Therefore, cities and villages are able to engage in illegal
annexations, unchecked.

It should be noted that in the case of the City of Kaukauna/Town of Harrison annexation, the Department of
Administration advised the City of the prohibition on their actions, but the Department’s role in reviewing
annexations is only advisory.

AB 181 repeals the statutory provision prohibiting towns from legally contesting the validity of direct
annexations by unanimous approval.

The bill grants towns legal standing only in annexations undertaken via direct annexation by unanimous
approval as outlined in s. 66.0217 (2). Further, the measure applies only to future annexations that may violate
state annexation laws, and will not give legal standing in those instances where annexations have been adopted
prior to initial applicability of the bill.

AB 181 was drafted at the request of the Town of Harrison (Calumet County) and the Wisconsin Towns
Association.

I am aware of the concerns of the Wisconsin League of Municipalities, and others, regarding this bill. However,
I am hopeful that we will be able to reach a point of compromise that both provides a much needed enforcement
mechanism in the case of annexations that blatantly violate state law, and protects cities and villages against
frivolous lawsuits from towns that simply want to delay an annexation.

Office: P.O. Box 8953 » Madison, W1 53708 » (608) 266-5831 ¢ Toll-Free: (888) 534-0003 » Rep.Ott@legis.wi.gov

Home: P.O. Box 112 ¢ Forest Junction, WI 54123-0112 ¢ (920) 989-1240
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Assembly Bill 181
Relevant Statutory Excerpts

66.0217(2) DIRECT ANNEXATION BY UNANIMOUS APPROVAL

Except as provided in this subsection and sub. (14), and subject to ss. 66.0301(6)(d) and s.
66.0307 (7), if a petition for direct annexation signed by all of the electors residing in the
territory and the owners of all of the real property in the territory is filed with the city or village
clerk, and with the town clerk of the town or towns in which the territory is located, together
with a scale map and a legal description of the property to be annexed, an annexation ordinance
for the annexation of the territory may be enacted by a two—thirds vote of the elected members of
the governing body of the city or village without compliance with the notice requirements of sub.
(4). In an annexation under this subsection, subject to sub. (6), the person filing the petition with
the city or village clerk and the town clerk shall, within 5 days of the filing, mail a copy of the
scale map and a legal description of the territory to be annexed to the department and the
governing body shall review the advice of the department, if any, before enacting the annexation
ordinance. No territory may be annexed by a city or village under this subsection unless the
territory to be annexed is contiguous to the annexing city or village.

66.0217(11) ACTION TO CONTEST ANNEXATION

(a) An action on any grounds, whether procedural or jurisdictional, to contest the validity of an
annexation shall be commenced within the time after adoption of the annexation ordinance
provided by s. 893.73 (2). During the action, the application of, and jurisdiction over, any county
zoning in the area annexed is as provided under s. 59.69(7).

(b) An action contesting an annexation shall be given preference in the circuit court. The court
and the parties are encouraged to consider the application of s. 802.12 to an action contesting an
annexation.

(c) No action on any grounds, whether procedural or jurisdictional, to contest the validity
of an annexation under sub. (2), may be brought by any town.

66.0217(14) (14) LIMITATIONS ON ANNEXATION AUTHORITY

(a) 1. Except as provided in subd. 2., no territory may be annexed by a city or village under this
section unless the city or village agrees to pay annually to the town, for 5 years, an amount equal
to the amount of property taxes that the town levied on the annexed territory, as shown by the tax
roll under s. 70.65, in the year in which the annexation is final.

2. No payments under subd. 1. must be made if the city or village, and the town, enter into a
boundary agreement under s. 66.0225, 66.0301, or 66.0307.

(b) No territory may be annexed by a city or village under this section if no part of the city
or village is located in the same county as the territory that is subject to the proposed
annexation unless all of the following occur:

1. The town board adopts a resolution approving the proposed annexation.

2. The county board of the county in which the territory is located adopts a
resolution approving the proposed annexation.
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